New Fair Housing Guidelines Residents with Disabilities — Part I
by R. David Fritsche, Attorney

This is the third and final article in a series of articles excerpting the critical provisions of new
guidelines issued by the United States Department of Justice and the United States Department
of Housing and Urban Development regarding the accommodation of residents with disabilities.

On May 14, 2004, the United States Department of Justice and the United States Department
of Housing and Urban Development issued a set of unprecedented guidelines regarding requests
for reasonable accommodations under the Fair Housing Act. The
guidelines represent the most objective standards upon which housing providers can rely to date.
This is the final article in a series of excerpts from this seminal statement.

When and how should an individual request an accommodation?

Under the Act, a resident or an applicant for housing makes a reasonable accommodation
request whenever she makes clear to the housing provider that she is requesting an exception,
change, or adjustment to a rule, policy, practice, or service because of her

disability. She should explain what type of accommodation she is requesting and, if the need for
the accommodation is not readily apparent or not known to the provider, explain the relationship
between the requested accommodation and her disability.

An applicant or resident is not entitled to receive a reasonable accommodation unless she
requests one. However, the Fair Housing Act does not require that a request be made in a
particular manner or at a particular time. A person with a disability need not
personally make the reasonable accommodation request; the request can be made by a family
member or someone else who is acting on her behalf. An individual making a reasonable
accommodation request does not need to mention the Act or use the words "reasonable
accommodation." However, the requester must make the request in a manner that a reasonable
person would understand to be a request for an exception, change, or adjustment to a rule,
policy, practice, or service because of a disability.

Although a reasonable accommodation request can be made orally or in writing, it is usually
helpful for both the resident and the housing provider if the request is made in writing. This will
help prevent misunderstandings regarding what is being requested, or whether the request was
made. To facilitate the processing and consideration of the request, residents or prospective
residents may wish to check with a housing provider in advance to determine if the provider has a
preference regarding the manner in which the
request is made. However, housing providers must give appropriate consideration to reasonable
accommodation requests even if the requester makes the request orally or does not use the
provider's preferred forms or procedures for making such requests. Example: A tenant in a large
apartment building makes an oral request that she be assigned a mailbox in a location that she
can easily access because of a physical disability that limits her ability to reach and bend. The
provider would prefer that the tenant make the accommodation request on a pre-printed form,
but the tenant fails to complete the form. The provider must consider the reasonable
accommodation request even though the tenant would not use the provider's designated form.

Must a housing provider adopt formal procedures for processing
requests for a reasonable accommodation? No. The Act does not require that a housing
provider adopt any formal procedures for reasonable accommodation requests.

However, having formal procedures may aid individuals with disabilities in making requests for
reasonable accommodations and may aid housing providers in assessing those requests so that
there are no misunderstandings as to the nature of the request, and, in the event of later
disputes, provide records to show that the requests received proper consideration. A provider
may not refuse a request, however, because the individual making the request did not follow any
formal procedures that the provider has adopted. If a provider adopts formal procedures for
processing reasonable accommodation requests,

the provider should ensure that the procedures, including any forms used, do not seek
information that is not necessary to evaluate if a reasonable accommodation may be needed to
afford a person with a disability equal opportunity to use and enjoy a dwelling. See questions
below, which discuss the disability-related information that a provider may and may not request
for the purposes of evaluating a reasonable accommodation request.



Is a housing provider obligated to provide a reasonable accommodation to a resident
or applicant if an accommodation has not been requested? No. A housing provider is only
obligated to provide a reasonable accommodation to a resident or applicant if a request for the
accommodation has been made. A provider has notice that a
reasonable accommodation request has been made if a person, her family member, or someone
acting on her behalf requests a change, exception, or adjustment to a rule, policy, practice, or
service because of a disability, even if the words "reasonable
accommodation" are not used as part of the request.

What if a housing provider fails to act promptly on a reasonable accommodation
request? A provider has an obligation to provide prompt responses to reasonable
accommodation requests. An undue delay in responding to a reasonable accommodation request
may be deemed to be a failure to provide a reasonable accommodation.

What inquiries, if any, may a housing provider make of current or potential residents
regarding the existence of a disability when they have not asked for an accommodation?

Under the Fair Housing Act, it is usually unlawful for a housing provider to (1) ask if an
applicant for a dwelling has a disability or if a person intending to reside in a dwelling or anyone
associated with an applicant or resident has a disability, or (2) ask about the nature or severity of
such persons' disabilities. Housing providers may, however, make the following inquiries,
provided these inquiries are made of all applicants, including those with and without disabilities:

* An inquiry into an applicant's ability to meet the requirements of tenancy;

* An inquiry to determine if an applicant is a current illegal abuser or addict of a controlled
substance;

* An inquiry to determine if an applicant qualifies for a dwelling legally available only to persons
with a disability or to persons with a particular type of disability; and

* An inquiry to determine if an applicant qualifies for housing that is legally available on a priority
basis to persons with disabilities or to persons with a particular disability.

Example 1: A housing provider offers accessible units to persons with disabilities needing the
features of these units on a priority basis. The provider may ask applicants if they have a
disability and if, in light of their disability, they will benefit from the features of the units. However,
the provider may not ask applicants if they have other types of physical or mental impairments. If
the applicant's disability and the need for the accessible features are not readily apparent, the
provider may request reliable information/documentation of the disability-related need for an
accessible unit.

Example 2: A housing provider operates housing that is legally limited to persons with chronic
mental illness. The provider may ask applicants for information needed to determine if they have
a mental disability that would qualify them for the housing. However, in this circumstance, the
provider may not ask applicants if they have other
types of physical or mental impairments. If it is not readily apparent that an applicant has a
chronic mental disability, the provider may request reliable information/documentation of the
mental disability needed to qualify for the housing.

In some instances, a provider may also request certain information about an applicant's or a
resident's disability if the applicant or resident requests a reasonable accommodation. See
Questions 17 and 18 below.

What kinds of information, if any, may a housing provider request from a person with
an obvious or known disability who is requesting a reasonable accommodation? A provider
is entitled to obtain information that is necessary to evaluate if a requested reasonable
accommodation may be necessary because of a disability. If a person's disability is obvious, or
otherwise known to the provider, and if the need for the requested accommodation is also readily
apparent or known, then the provider may not request any additional information about the
requester's disability or the disability-related need for the accommodation. If the requester's
disability is known or readily apparent to the provider, but the need for the accommodation is not
readily apparent or known, the provider may request only information that is necessary to
evaluate the disability-related need for the accommodation.

Example 1: An applicant with an obvious mobility impairment who regularly uses a walker to



move around asks her housing provider to assign her a parking space near the entrance to the
building instead of a space located in another part of the parking lot. Since the physical disability
(i.e., difficulty walking) and the disability-related need for the

requested accommodation are both readily apparent, the provider may not require the applicant
to provide any additional information about her disability or the need for the requested
accommodation.

Example 2: A rental applicant who uses a wheelchair advises a housing provider that he
wishes to keep an assistance dog in his unit even though the provider has a "no pets" policy. The
applicant's disability is readily apparent but the need for an assistance animal is not obvious to
the provider. The housing provider may ask the applicant to provide information about the
disability-related need for the dog.

Example 3: An applicant with an obvious vision impairment requests that the leasing agent
provide assistance to her in filling out the rental application form as a reasonable accommodation
because of her disability. The housing provider may not require the applicant to document the
existence of her vision impairment.

If a disability is not obvious, what kinds of information may a housing provider request
from the person with a disability in support of a requested accommodation? A housing
provider may not ordinarily inquire as to the nature and severity of an individual's disability.

However, in response to a request for a reasonable accommodation, a housing provider may
request reliable disability-related information that (1) is necessary to verify that the person meets
the Act's definition of disability (i.e., has a physical or mental impairment that substantially limits
one or more major life activities), (2) describes the needed accommodation, and (3) shows the
relationship between the person's disability and the need for the requested accommodation.
Depending on the individual's circumstances, information verifying that the person meets the
Act's definition of disability can usually be provided by the individual himself or herself (e.g., proof
that an individual under 65 years of age receives Supplemental Security Income or Social
Security Disability Insurance benefits or a credible statement by the individual). A
doctor or other medical professional, a peer support group, a non-medical service agency, or a
reliable third party who is in a position to know about the individual's disability may also provide
verification of a disability. In most cases, an individual's medical records or
detailed information about the nature of a person's disability is not necessary for this inquiry.

Once a housing provider has established that a person meets the Act's definition of disability,
the provider's request for documentation should seek only the information that is necessary to
evaluate if the reasonable accommodation is needed because of a disability. Such information
must be kept confidential and must not be shared with other persons unless they need the
information to make or assess a decision to grant or deny a reasonable accommodation request
or unless disclosure is required by law (e.g., a court-issued subpoena requiring disclosure).

Although the Joint Statement that has been addressed in this and the prior two articles are
being followed by the respective agencies, remember that it remains subject to judicial
interpretation; following the guidelines, however, should place you in the safest
harbor you can reach.

Neither the Apartment Owners Association nor the Law Offices of R. David Fritsche intend for
the information contained in this article to be a substitute for legal advice; you should obtain
counsel from your attorney regarding the information contained herein.

R. David Fritsche is an attorney with The Law Offices of R. David Fritsche, General Counsel
to the San Antonio Apartment Association, Inc., and engages in the practice of landlord/tenant
law and civil litigation. He can be reached at (210) 227-2726, facsimile
(210) 227-5550, e-mail LAWORDF@aol.com.



