New Fair Housing Guidelines
Residents with Disabilities — Part Two
by R. David Fritsche, Attorney

This is the second in a series of articles excerpting the critical provisions of new guidelines issued by the
United States Department of Justice and the United States Department of Housing and Urban Development
regarding the accommodation of residents with disabilities. (The first article was printed in the March 2005
issue.)

On May 14, 2004, the United States Department of Justice and the United States Department of Housing
and Urban Development issued a set of unprecedented guidelines regarding requests for reasonable
accommodations under the Fair Housing Act. The guidelines represent the most objective standards upon
which housing providers can rely to date. This is the second in a series of excerpts from this seminal
statement.

What happens if providing a requested
accommodation involves some costs
on the part of the housing provider?

Are there any instances when a provider can deny a request for a reasonable accommodation
without violating the Act? Yes. A housing provider can deny a request for a reasonable accommodation if
the request was not made by or on behalf of a person with a disability or if there is no disability-related need
for the accommodation. In addition, a request for a reasonable accommodation may be denied if providing the
accommodation is not reasonable, for example, if it would impose an undue financial and administrative
burden on the housing provider or it would fundamentally alter the nature of the provider's operations.

The determination of undue financial and administrative burden must be made on a case-by-case basis
involving various factors, such as the cost of the requested accommodation, the financial resources of the
provider, the benefits that the accommodation would provide to the requester, and the availability of
alternative accommodations that would effectively meet the requester's disability-related needs. When a
housing provider refuses a requested accommodation because it is not reasonable, the provider should
discuss with the requester whether there is an alternative accommodation that would effectively address the
requester's disability-related needs without a fundamental alteration to the provider's operations and without
imposing an undue financial and administrative burden.

If an alternative accommodation would effectively meet the requester's disability-related needs and is
reasonable, the provider must grant it. An interactive process in which the housing provider and the requester
discuss the requester's disability-related need for the requested accommodation and possible alternative
accommodations is helpful to all concerned because it often results in an effective accommodation for the
requester that does not pose an undue financial and administrative burden for the provider.

Example: As a result of a disability, a tenant is physically unable to open the dumpster placed in the
parking lot by his housing provider for trash collection. The tenant requests that the housing provider send a
maintenance staff person to his apartment on a daily basis to collect his trash and take it to the dumpster.
Because the housing development is a small operation with limited financial resources and the maintenance
staff are on site only twice per week, it may be an undue financial and administrative burden for the housing
provider to grant the requested daily trash pick-up service.

Accordingly, the requested accommodation may not be reasonable. If the housing provider denies the
requested accommodation as unreasonable, the housing provider should discuss with the tenant whether
reasonable accommodations could be provided to meet the tenant's disability-related needs - for instance,
placing an open trash collection can in a location that is readily accessible to the tenant so the tenant can
dispose of his own trash and the provider's maintenance staff can then transfer the trash to the dumpster
when they are on site. Such an accommodation would not involve a fundamental alteration of the provider's
operations and would involve little financial and administrative burden for the provider while accommodating
the tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation requested by an
individual is reasonable, there is an alternative accommodation that would be equally effective in meeting the
individual's disability-related needs. In such a circumstance, the provider should discuss with the individual if
he is willing to accept the alternative accommodation. However, providers should be aware that persons with
disabilities typically have the most accurate knowledge about the functional limitations posed by their



disability, and an individual is not obligated to accept an alternative accommodation suggested by the
provider if he believes it will not meet his needs and his preferred accommodation is reasonable.

What is a "fundamental alteration”? A "fundamental alteration" is a modification that alters the
essential nature of a provider's operations.

Example: A tenant has a severe mobility impairment that substantially limits his ability to walk. He asks
his housing provider to transport him to the grocery store and assist him with his grocery shopping as a
reasonable accommodation to his disability. The provider does not provide any transportation or shopping
services for its tenants, so granting this request would require a fundamental alteration in the nature of the
provider's operations. The request can be denied, but the provider should discuss with the requester whether
there is any alternative accommodation that would effectively meet the requester's disability-related needs
without fundamentally altering the nature of its operations, such as reducing the tenant's need to walk long
distances by altering its parking policy to allow a volunteer from a local community service organization to
park her car close to the tenant's unit so she can transport the tenant to the grocery store and assist him with
his shopping.

May a housing provider charge an

extra fee or require an additional deposit
from applicants or residents with
disabilities as a condition of granting

a reasonable accommodation?

What happens if providing a requested accommodation involves some costs on the part of the
housing provider? Courts have ruled that the Act may require a housing provider to grant a reasonable
accommodation that involves costs, so long as the reasonable accommodation does not pose an undue
financial and administrative burden and the requested accommodation does not constitute a fundamental
alteration of the provider's operations. The financial resources of the provider, the cost of the reasonable
accommodation, the benefits to the requester of the requested accommodation, and the availability of other,
less expensive, alternative accommodations that would effectively meet the applicant or resident's disability-
related needs must be considered in determining whether a requested accommodation poses an undue
financial and administrative burden.

What happens if no agreement can be reached through the interactive process? A failure to reach
an agreement on an accommodation request is in effect a decision by the provider not to grant the requested
accommodation. If the individual who was denied an accommodation files a Fair Housing Act complaint to
challenge that decision, then the agency or court receiving the complaint will review the evidence in light of
applicable law and decide if the housing provider violated that law.

May a housing provider charge an extra fee or require an additional deposit from applicants or
residents with disabilities as a condition of granting a reasonable accommodation? No. Housing
providers may not require persons with disabilities to pay extra fees or deposits as a condition of receiving a
reasonable accommodation.

Example 1: A man who is substantially limited in his ability to walk uses a motorized scooter for mobility
purposes. He applies to live in an assisted living facility that has a policy prohibiting the use of motorized
vehicles in buildings and elsewhere on the premises. It would be a reasonable accommodation for the facility
to make an exception to this policy to permit the man to use his motorized scooter on the premises for
mobility purposes. Since allowing the man to use his scooter in the buildings and elsewhere on the premises
is a reasonable accommodation, the facility may not condition his use of the scooter on payment of a fee or
deposit or on a requirement that he obtain liability insurance relating to the use of the scooter.

However, since the Fair Housing Act does not protect any person with a disability who poses a direct
threat to the person or property of others, the man must operate his motorized scooter in a responsible
manner that does not pose a significant risk to the safety of other persons and does not cause damage to
other persons' property. If the individual's use of the scooter causes damage to his unit or the common areas,
the housing provider may charge him for the cost of repairing the damage (or deduct it from the standard
security deposit imposed on all tenants), if it is the provider's practice to assess tenants for any damage they
cause to the premises.

Example 2: Because of his disability, an applicant with a hearing impairment needs to keep an assistance
animal in his unit as a reasonable accommodation. The housing provider may not require the applicant to pay
a fee or a security deposit as a condition of allowing the applicant to keep the assistance animal.



However, if a tenant's assistance animal causes damage to the applicant's unit or the common areas of
the dwelling, the housing provider may charge the tenant for the cost of repairing the damage (or deduct it
from the standard security deposit imposed on all tenants), if it is the provider's practice to assess tenants for
any damage they cause to the premises.

The future articles will address additional specifics of the statement. Neither the Apartment Owners
Association nor the Law Offices of R. David Fritsche intend for the information contained in this article to be a
substitute for legal advice; you should obtain counsel from your attorney regarding the information contained
herein.

R. David Fritsche is an attorney with The Law Offices of R. David Fritsche, General Counsel to the San
Antonio Apartment Association, Inc., and engages in the practice of landlord/tenant law and civil litigation. He
can be reached at (210) 227-2726, facsimile (210) 227- 5550, e-mail LAWORDF@aol.com.



